UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

A. B. REALTY CORP.,
Plaintiff,
- agai nst - : No. 3:98CV01592(A.G
METROPOLI TAN LI FE | NSURANCE CO.,

Def endant -
Third-Party Plaintiff,

- agai nst -
ANTHONY D. AUTORI NO

Third-Party Defendant.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Followi ng a three-day bench trial of this action, the
subm ssion of briefs on the |legal issues, and after hearing oral
argunent, the Court nmakes the follow ng Findings of Fact and
Concl usi ons of Law

FI NDI NGS OF FACT

1. Plaintiff AL B. Realty Corp. ("A.B. Realty") is a
Connecticut corporation with its office and principal place of
business in Hartford, Connecticut.

2. A. B. Realty is the surviving entity of a June 26,
1997, merger with Advest Credit Corporation ("Advest").

3. Def endant Metropolitan Life |Insurance Conpany
("MetLife") is a New York corporation with its office and

princi pal place of business in New York, New York.



4. Third-Party Defendant Anthony D. Autorino
("Autorino") is a citizen of Connecticut.

5. The amount in controversy in this action exceeds
$75, 000 excl usive of interest and costs.

6. Advest and Uni versal Tradi ng Exchange, Inc. ("Univex")
entered into a Credit Agreenent dated June 3, 1987, pursuant to
whi ch Advest | oaned to Univex funds in the approxi mate aggregate
amount of $1, 500,000 (the “Univex Loan”).

7. In early 1988, Univex was negotiating with Advest in an
effort to conprom se or otherwise relieve itself of the
i ndebt edness owed under the Univex Loan. At the tine of these
negoti ati ons, Advest and Uni vex anticipated that Univex would be
out of business by August 1988 unl ess Univex found an investor
willing to invest a significant anount of noney in Univex. If
Uni vex went out of business, Advest would not likely be able to
recover the noney it had | oaned to Uni vex under the Univex Loan.

8. In April and May, 1988, Autorino, a nenber of the Board
of Directors of Univex, entered into discussions with Univex and
Advest in an effort to resolve the financial issues between
Uni vex and Advest. Utimately, Autorino offered to purchase the
Uni vex Loan from Advest and thereafter forgive Univex’s
i ndebt edness thereunder in exchange for certain shares of Univex
stock and ot her accommodati ons. Univex, Advest, and Autorino
agreed to the transaction.

9. On July 6, 1988, a financial transaction took place
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anong Advest, Univex, and Autorino to restructure the prior debt
owed from Uni vex to Advest.

10. On July 6, 1988, Autorino purchased the Univex Loan
from Advest and entered into a Settlenent Agreement with respect
thereto with Univex.

11. In consideration of the purchase of the Univex Loan,
Aut orino executed and delivered to Advest a $1, 500,000 non-
recourse prom ssory note (the “Secured Prom ssory Note”) secured
by three assets: (1) a $750,000 standby letter of credit issued
by United Bank and Trust Conpany (“UBT”) to Advest from
Autorino's account (the "Letter of Credit"); (2) a security
interest in and pl edge of 850,000 shares of Univex stock (the
"Pl edged Securities"); and (3) a security interest in a
$1, 500, 000 face anount annuity (the "Funding Agreenent") to be
purchased from MetLife by Drexel, Burnham and Lanbert (a
br okerage firm which had agreed to provide an infusion of equity
capital to Univex) to the extent of $750, 000.

12. At the tinme of the closing of that transaction,
Autorino was still a nenber of the Univex Board of Directors.

13. As part of the closing, Autorino executed a Note

Purchase Agreenent, dated July 6, 1988, which stated, inter alia,

that Autorino was executing and delivering to Advest "his pl edge
of a $1,500, 000 face anmount annuity issued to Autorino [sic] by
Metropolitan Life Insurance Conpany to UNI VEX nam ng Autorino as

payee .



14. As part of the closing, Autorino executed a Secured
Prom ssory Note, dated July 6, 1988, obligating himto pay to
Advest $1,500,000 in quarterly installnents. The first such
i nstall ment was due Decenber 31, 1988, in the principal anmount of
$200, 000. The last such installment was due June 30, 1990, in
the principal anpbunt of $250, 000.

15. As part of the closing, Autorino executed a Pl edge
and Security Agreenent, dated July 6, 1988, which stated, inter
alia, that Autorino "does further unconditionally and irrevocably
hereby grant to [ Advest] a security interest in and |ien upon al
of [Autorino's] right, title and interest in and to a certain
$1, 500, 000 face anount annuity due and payable on July 7, 1998
and issued by Metropolitan Life Insurance Conpany
("Metropolitan") to [Univex] pursuant to Fundi ng Agreenent No.
9861-1 dated July 6, 1988 . . . and the proceeds thereof to the
extent of $750,000." The Pledge and Security Agreenent al so
referenced a "Metropolitan Letter" which, in the event of
default, Advest could deliver to MetLife to assert its rights
with respect to the collateral.

16. As part of the Settlenent Agreenent executed that day,
Uni vex al so i ssued 850,000 shares of Class A common stock (the
"Pl edged Securities"), which it gave to Autorino. These Pl edged
Securities were then delivered to the law firm of Updike, Kelly &
Spel l acy, P.C., as escrow agent, and placed in an escrow
br okerage account, pursuant to the ternms of an Escrow Agreenent
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dated July 6, 1988, between Advest, Autorino, and Updi ke, Kelly &
Spel | acy, P.C.

17. As part of the closing, on July 6, 1988, MtlLife
i ssued to Univex, as Contracthol der, Fundi ng Agreenent No.
9861-1, an annuity contract, whereby MetLife agreed to pay upon
maturity the |l esser of $1,500,000 or the paynent nade for the
annuity plus interest at 9% as earned, |ess any w thdrawal s nade
by the Contractholder. Paynent for the Fundi ng Agreenment was
made by Drexel, Burnham & Lanbert, in the amount of $633, 616. 00.
The Fundi ng Agreenent matured on July 7, 1998, and cont ai ned,
inter alia, the follow ng provisions:

1 1.4 S
The Contracthol der may withdraw all or part
of the anobunt held in the Fundi ng Account as
of any business day . . . upon three business
days witten notice to Metropolitan.
Metropolitan will w thdraw the anount
requested by the Contracthol der (but not nore
t han the Fundi ng Account bal ance determ ned
under the follow ng sentences) and will pay
the Contractholder this amount multiplied by
t he Market Val ue Adjustnent Factor (WA

Fact or)

| f any such withdrawal is nade, Metropolitan
will not pay $1,500,000 on July 7, 1998, but
rather will pay the then balance in the
Fundi ng Account

Ant hony Autorino and Advest Credit

Cor poration shall be joint payees of the
anount payable on July 7, 1998. Any

w thdrawal s prior to July 7, 1998 by the
Contract hol der shall require the joint
witten direction of Anthony Autorino, Advest
Credit Corporation and the Contracthol der.

1 2.3 Metropolitan has no obligation to inquire as
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to the authority of any payee to receive any
paynments made under this Agreenent

18. In a letter dated July 6, 1988, Advest confirnmed its
agreenent with Autorino that, upon the occurrence of an event of
default, as defined in the Pledge and Security Agreenent, Advest
woul d realize the collateral securing the Note in the foll ow ng
order: (1) the Letter of Credit; (2) the Pledged Securities; and
(3) the proceeds of the Funding Agreenent. The Pl edge and
Security Agreenent defined an "event of default” to include,
inter alia, failure by Autorino to make any paynment of any of the
obligations "as and when due" under the Secured Prom ssory Note,
whi ch was a non-recourse note.

19. By letter dated Septenber 30, 1988, Univex assigned its
i nterest as Contracthol der under the Funding Agreenent to
Autorino. MetlLife and Advest consented to the assignnent.

20. The first principal paynent to be made under the
Secured Promi ssory Note in the anount of $200, 000 was due on
Decenber 31, 1988. On Decenber 31, 1988, Autorino failed to make
this first schedul ed paynent to Advest in the anmpbunt of $200, 000.
The Secured Prom ssory Note contained a ten-day grace period for
paynment of the sunms due thereunder before the Note could be
accel er at ed.

21. On January 9, 1989 (prior to the expiration of the ten-
day grace period afforded under the Note), Advest nade witten

demand for paynent upon Autorino and declared all anmounts due and



ow ng under the Secured Prom ssory Note imedi ately due and
payabl e. Advest al so advised Autorino that it intended to pursue
all of its rights and renedi es under the Note and Pl edge

Agr eenent .

22. On January 11, 1989, Advest presented its sight draft
to UBT and drew down upon the Letter of Credit in the anmount of
$750, 000.

23. After Advest drew down on the Letter of Credit,
Autorino entered into discussions with Advest in an attenpt to
have Advest reinstate the Note. No agreenent was reached between
Autori no and Advest.

24. By letter dated July 22, 1992, Autorino inquired of
MetLife as to the current bal ance of the account and the anount
that was presently available for wthdrawal, |eaving a bal ance of
$750, 000 upon maturity.

25. By letter dated August 11, 1992, Autorino requested
that MetLife transfer to himvia wire the anount of $448, 892.91
under the Funding Agreenent. Autorino inplicitly represented
that he had authority to make a withdrawal fromthe account in
t he amount of $448,892.91.

26. MetLife wired funds in the anmount of $451,017.62 to
Autorino on August 14, 1992 (the "First Wthdrawal ").

27. At trial, Autorino took the position that he was
entitled to receive the First Wthdrawal when he requested that
the funds be transferred to hi m because he owned the Fundi ng

7



Agr eenent .

28. Advest did not find a buyer for the 850,000 shares of
Pl edged Securities, and they remained in escrow. The val ue of
the stock, whatever it had been at the tine it was pl edged,
declined, and by 1992, the stock had becone worthl ess.

29. On May 6, 1994, Advest wote to MetLife as part of
an internal audit to confirmthe terns of the Fundi ng Agreenent.

30. On July 14, 1994, MetlLife notified Advest (and
Advest learned for the first tinme) of the August 14, 1992,
wi t hdrawal by Autorino and that the revised maturity amount of
the annuity on July 7, 1998 was $750, 000.

31. On August 10, 1994, Advest's President, WIlliamF.
Weaver, wote to MetLife to conplain that Advest had not
authorized the earlier withdrawal and that the paynent to
Autorino was "in direct violation of the terns of the Agreenent,
whi ch provides, in part, that <Any withdrawals prior to July 7
1998 by the Contracthol der shall require the joint witten
direction of Anthony Autorino, Advest Credit Corporation and the
Contract holder.'" Waver's letter further stated that the
proceeds of the Funding Agreenment were to be shared "on a 50/50
basi s between M. Autorino and Advest." M. Waver demanded t hat
MetLife "revise the Agreenent to provide that the full paynent of
$750,000 will be made on July 7, 1998 solely to Advest and
provide further that the Agreenent may not be anended or nodified
Wi thout the prior witten consent of Advest."
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32. In response to Advest's letter, Peter Vega, Account
Manager of MetLife, in a letter to Advest dated Novenber 9, 1994,
stated that "[u]pon maturity the remaning [sic] half in the
amount of $750,000.00 will be paid to Advest Credit Corporation.
We apol ogi ze for any inconvenience this my have cause [sic]."

33. On or about May 23, 1997, Autorino wote MetlLife
stating that he "would like to |iquidate" the Funding Agreenent
and provided MetLife with wiring instructions for the transfer of
the remaining funds in the Funding Account. At trial, Autorino
took the position that he was entitled to these funds because he
owned t he Fundi ng Agreenent and, noreover, that Advest had no
interest in the Fundi ng Agreenent.

34. MetLife, without the know edge, authorization or
direction of Advest, paid to Autorino the renaining bal ance of
t he Fundi ng Agreenent in the amount of $679,997.96 [the "Second
Wt hdrawal "] .

35. The debt from Autorino to Advest had been partially
paid in the amobunt of $750, 000 t hrough Advest's calling of the
Letter of Credit in January 1989.

36. On June 9, 1998, Advest, still unaware of Autorino's
Second Wthdrawal, wote to MetLife directing it to pay the
“entire remai ni ng paynment of $750,000" to A B. Realty "without
the need to obtain M. Autorino's witten authorization."

37. Because of Autorino's two early withdrawals, no
nmoney remai ned in the Fundi ng Agreenment and MetLife paid nothing
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to Advest.

38. The bal ance of the debt from Autorino to Advest in
t he amount of $750, 000 was never repaid, and Advest was danaged
at least to that extent.

39. At no time prior to instituting suit did Advest notify
MetLife that Autorino was in default on his obligations to
Advest .

40. Advest never delivered to MetLife the Metropolitan
Letter (referred to in the Pledge and Security Agreenent),
asserting Advest's interests with respect to the Funding
Agreenent, as permtted in the Pledge and Security Agreenent.
The Metropolitan Letter, as drafted, had not been acceptable to
Autorino and was never signed by him

CONCLUSI ONS OF LAW

41. The Court holds that the breach of contract claim
asserted by Advest against MetLife is governed by New York |aw.
A federal trial court sitting in diversity nust apply the | aw of

the forumstate to determ ne the choice of | aw Kl axon Co. V.

Stentor Electric Mtg. Co., 313 U S. 487, 497 (1941).

Connecticut |law "give[s] effect to an express choice of |aw by
the parties to a contract provided that it was made in good

faith." Elgar v. Elgar, 238 Conn. 839, 845 (1996). Because the

Fundi ng Agreenent contai ned an express provision that it was to

be governed by New York law, the Court applies New York law to
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Advest's breach of contract claimbrought under the Fundi ng
Agr eenent .

42. Under New York |law, a non-party may sue for breach of
contract only if it is an intended, and not a nere incidental,
beneficiary. "An intended beneficiary wll be found when it is
appropriate to recognize a right to performance in the third
party and the circunstances indicate that the prom see intends to
give the third party the benefit of the prom sed perfornmance."

Trans-Orient Marine Corp. v. Star Trading & Marine, Inc., 925

F.2d 566, 573 (2d Gr. 1991)(citing Restatenent (Second) of

Contracts 8 302 (1981)). In determning third-party beneficiary
status, New York courts | ook to the | anguage of the agreenent as
well as to the surrounding circunstances. 1d. Based upon the
| anguage of the Funding Agreenent, as well as the circunstances
surrounding its formation, the Court finds that Advest is an
intended third-party of the Funding Agreenent. The Fundi ng
Agreenment was entered into as part of the overall settlenent
agreenent between Autorino, Univex, and Advest to provi de Advest
with additional collateral to secure the non-recourse prom ssory
note given by Autorino to Advest. The Fundi ng Agreenent was an
integral part of the settlenent and was referenced in several of
the cl osi ng docunents, including the Pl edge and Security
Agreenent, in which Autorino unconditionally and irrevocably gave
Advest a security interest in the Funding Agreenent annuity and
t he proceeds thereof to the extent of $750,000. Advest was
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expressly naned as a joint payee in the Fundi ng Agreenent, which
provided that all paynments prior to maturity had to be approved
in witing by Advest and Autorino. After the closing, MetlLife
signed of f on the assignnment from Univex to Autorino, which
assignnment specifically referenced the purpose of the Funding
Agreenment. As an intended third-party beneficiary, Advest is
entitled to sue MetLife for breach of the Fundi ng Agreenent.

43. The Court finds that MetLife breached the contractual
obligations owi ng to Advest under the Fundi ng Agreenent by
di sbursing funds to Autorino without the witten direction of
Advest, as required by the Funding Agreenment. As a result of the
second di sbursenent to Autorino, the Funding Agreenent becane
wort hl ess, and Advest was danaged in the amount of $750, 000, the
anount that it would have received upon maturity of the Funding
Agreenent on July 7, 1998.

44, Additionally, Advest has asserted a claimfor
negl i gence against MetLife. The Court holds that New York conmon
| aw applies to this claim since New York has the nost
significant relationship to the occurrences giving rise to

Advest's claim See O Connor v. O Connor, 201 Conn. 632, 651

(1986) (adopting the nost significant relationship approach of the

Rest at enent (Second) of Conflict of Laws). MetLi fe was | ocat ed

in New York and all conmmunications to MetLife were sent to New
York. The funds were disbursed to Autorino from New YorKk.
45, Under New York law, in order to sustain a claimfor
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negligence, a plaintiff nmust show that the defendant owed it a
cogni zabl e duty of care, that the defendant breached that duty,
and that the plaintiff suffered danages as a result of that

breach. King v. Crossland Savings Bank, 111 F.3d 251, 259 (2d

Cr. 1997). It is well settled that a sinple breach of contract
is not considered a tort unless a | egal duty independent of the

contract itself has been violated. dark-Fitzpatrick, Inc. v.

Long Is. RR Co., 70 N Y.2d 382, 389-390, 521 N.Y.S. 2d 653, 516

N.E. 2d 190 (1987). This legal duty nust spring from

ci rcunst ances extraneous to, and not constituting el enments of,
the contract, although it nay be connected with and dependent
upon the contract. 1d. Merely charging a breach of a "duty of
due care" does not, without nore, transforma sinple breach of
contract into atort claim 1d. A duty extraneous to the
contract often exists where the contract acconpani es sone

rel ati on between the parties out of which arises a duty of
affirmative care, as in cases involving a bailor and bail ee,
public carrier and passenger, innkeeper and guest, |awer and

client, or principal and agent. Broadway National Bank v.

Barton-Russell Corp., 585 N VY.S.2d 933, 943 (1992). 1In this

case, the Court finds that Advest has established that MetLife
owed it a duty of care arising out of obligations extraneous to
t he Fundi ng Agreenent itself.

46. Prior to the second di sbursenent of funds to Auterino,
Advest wote MetLife, which was hol ding funds for the benefit of
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Advest, conplaining of the first disbursenment and advi sing
MetLife that this was in direct violation of the Funding
Agreenment. MetLife' s representative responded to this letter
assuring Advest that the renaining $750,000 woul d be paid to
Advest upon maturity. MetLife, having been put on notice of the
first breach of the Funding Agreenent and having given witten
assurances that there would be no further breach of the Funding
Agreenent and that Advest would receive the proceeds of the
Fundi ng Agreenent upon its maturity, assumed an extra-contractual
duty to exercise due care in the admnistration of the Fundi ng
Agr eenent .

47. The Court finds that MetLife breached that duty of care
owi ng to Advest when it made the second di sbursenent of funds to
Autorino. As a direct and proximate result of this negligence,
Advest was danmaged in the amount of $750, 000.

48. MetLife has asserted a third-party cl ai magai nst
Autorino for tortious conversion. W hold that Connecti cut
comon | aw applies to this claim because Connecticut has the
nore significant relationship with the events giving rise to this
claim Al of the actions of Autorino took place in, or
originated from Connecticut. However, we note that the
substantive | aw of New York and Connecticut is sufficiently
simlar that it is immaterial to the outconme of this claimwhich
State's common | aw we apply.

49. Conversion is "any unauthorized exercise of dom nion or

14



control over property by one who is not the owner of the property
which interferes with and is in defiance of a superior possessory

right of another in the property."” Atlanta Shipping Corp. V.

Chem cal Bank, 818 F.2d 240, 249 (2d Cr. 1987) (appl yi ng New York

law); Aetna Life & Casualty Co. v. Union Trust Co., 230 Conn

779, 790-91 (1994)(setting forth a simlar definition under
Connecticut law). The Court finds that MetLife has established
that it was entitled to hold the funds in the Fundi ng Agreenent
Account until such time as it was properly liquidated. Autorino
represented to MetLife that he had the authority to withdraw all
of the funds held by MetLife, when in fact, he was w thout
authority to wthdraw all of the funds w thout Advest's consent.
By withdraw ng the funds, Autorino deprived MetLife of funds that
it would be required to pay over to Advest. Autorino's conduct
in this regard was the direct and proxi mate cause of harmto
MetLife. Accordingly, the Court holds that Autorino is liable to
MetLife for the tortious conversion of $750, 000, which was
payabl e to Advest upon the maturity of the Fundi ng Agreenent.

50. MetLife has also asserted a third-party claimfor unjust
enrichnment against Autorino. Again, the Court holds that this
claimis governed by Connecticut |aw. The doctrine of unjust
enrichnment "is based upon the principle that one should not be
permtted unjustly to enrich hinself at the expense of another
but should be required to nmake restitution of or for property

received, retained or appropriated.” Franks v. Lockwood, 146
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Conn. 273, 278 (1959). The right to recover under this doctrine
"essentially equitable, its basis being that in a given situation
it is contrary to equity and good conscience for one to retain a
benefit which has cone to himat the expense of another." 1d.
(citations omtted). In order to create an obligation to nmake
restitution, it is not necessary that the party unjustly enriched
was guilty of fraud or any tortious act. "The questionis: Dd
he, to the detrinent of soneone el se, obtain sonething of val ue
to which he was not entitled?" 1d.

51. The Court holds that Autorino was unjustly enriched when
he took nonies held by MetlLife pursuant to the Fundi ng Agreenent
and liquidated the account in violation of the Pledge and
Security Agreenent with Advest. The Fundi ng Agreenent Account
had been funded by nonies paid in by Drexel Burnham Lanbert and
was i ntended to serve as collateral for the non-recourse debt
owed by Autorino to Advest. Half of that debt, or $750, 000, was
never repaid by Autorino, and Autorino was unjustly enriched by
recei pt of the second di sbursenent fromthe Fundi ng Account,
whi ch shoul d have been di sbursed to Advest upon maturity. In
asserting a claimfor unjust enrichnment against Autorino, MtLife
stands in the shoes of Advest. The Court finds that Autorino has
been unjustly enriched to the extent of $750,000, which is the
anount the Fundi ng Agreenent woul d have paid Advest upon maturity
in satisfaction of the debt owing fromAutorino to Advest.
Therefore, Autorino is liable to MetLife in equity on its unjust
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enrichnment claim

52. MetLife has requested an award of prejudgnent interest
on its third-party clains against Autorino. An award of
prej udgnent interest under Connecticut |aw for the detention of
nmoney after it becones payable is an equitable determ nation and
a matter within the sound discretion of the Court. Conn. Gen

Stat. § 37-3a; Prinme Managenent Co. v. Steineqger, 904 F.2d 811

817 (2d G r. 1990). The Connecticut courts have held that
factors to be considered include whether the enrichnment was
unjust, whether the sumrecovered is a |iquidated anount, and
whet her the party seeking prejudgnent interest has diligently
presented the claim The Court holds that under the
circunstances of this case, where MetLife itself is liable for
negl i gence and breach of contract, that MetLife is not entitled
to the recovery of prejudgnent interest from Autorino. Moreover,
an award of prejudgnent interest in favor of MetLife is not
war r ant ed because MetLife has not yet paid Advest the $750, 000
due and owi ng to Advest.

53. Accordingly, the Court hereby orders that:

(a). Advest is entitled to recover fromMtLife the sum
of $750,000 as damages on its third-party beneficiary breach
of contract claimand its negligence claim Advest is
further entitled to pre-judgnent interest on its third-party
beneficiary breach of contract claimfromJuly 7, 1998, to
the present, at the rate of 9.0%per annum NY. CP.L.R 8

17



5004; see Terwilliger v. Terwilliger, 206 F.3d 240, 249 (2d

Cr. 2000).

(b). MetLife is entitled to recover from Autorino the
sum of $750, 000 as danmges on its unjust enrichnent and
tortious conversion cl ains.

(c). Al remaining counts of the conplaint and the
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The Cerk shall enter judgnent accordingly.

SO CORDERED

Dat e: Septenber 7, 2001.
Wat er bury, Connecti cut.
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/s/

GERARD L. GOETTEL,
United States District Judge
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